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CRIMINAL INVESTIGATION (COVERT POWERS) BILL 2011 
Third Reading 

HON MICHAEL MISCHIN (North Metropolitan — Attorney General) [12.33 pm]: I move — 

That the bill be now read a third time. 

HON KATE DOUST (South Metropolitan — Deputy Leader of the Opposition) [12.34 pm]: I want to make 
a few comments about the Criminal Investigation (Covert Powers) Bill 2011. The passage of this bill has been 
quite an interesting experience. It was read into this place towards the end of sitting in 2011. It might even have 
been in the last week. This bill proceeded swiftly through the other place and arrived here at the end of last year. 
It was referred to the Standing Committee on Uniform Legislation and Statutes Review, which provided its 
report to this chamber in March when we commenced our long-haul debate on the bill. If members look at the 
various dates on which it was debated, they will see that it was not dealt with in one great tranche. We chewed 
off bits and pieces here and there and by the end of the debate about 13 supplementary notice papers were 
provided to the chamber and we passed 181 amendments to it. I have not been here for as long as some other 
members but I cannot recall another bill in which we have moved as many amendments as this one. 

Hon Norman Moore: I can think of a few. 

Hon KATE DOUST: The Leader of the House has been around a lot longer than me and maybe this is how he 
used to do business. Two police ministers have been responsible for the bill and two ministers in this chamber 
have handled it for the government. I note that Hon Michael Mischin has stepped up and taken over the 
management of this bill towards the end of the process, which would not have been easy for him to grasp. This 
government prides itself on law and order issues and taking a strong stance on them, particularly on providing 
protection to police officers. Given that these particular police officers work quite often in very dangerous 
circumstances, I would have thought that the government would have wanted to get this legislation right and 
pass it through the Parliament expeditiously. We have seen an extensive and ever-growing number of 
amendments, sometimes added on a daily basis, to try to fix this bill. This legislation has taken up virtually all 
our sitting time this year. In fact, we are about two weeks shy of the bill having been in the chamber for almost 
12 months. 
It is very disappointing that the government has managed this very important piece of legislation in the way that 
it has and that it did not initially acknowledge the difficulties that were canvassed about how parliamentary 
privilege was managed. Hon Giz Watson has pursued that matter vigorously and Hon Michael Mischin has been 
accommodating in the end by agreeing to measures to address that. I think this has been a very interesting 
learning exercise for the Attorney General about how these bills are managed. It is very disappointing for a 
government that is so hell-bent on dealing with law and order issues that it has not dealt with this bill better. 
Frankly, I do not know why it did not withdraw the bill, redraft it from the beginning and resubmit it to 
Parliament so that it did not have to be dragged out for so long and so these particular police officers could have 
been afforded the appropriate level of protection much sooner. I certainly hope that whoever has responsibility as 
the Minister for Police in the future manages legislation in a much more orderly way so that we can deal with 
these types of bills in a more appropriate manner. 

HON GIZ WATSON (North Metropolitan) [12.38 pm]: I will make some comments on the third reading of 
the Criminal Investigation (Covert Powers) Bill 2011. It has had a slow passage through this place, which is not 
necessarily a bad thing, but I concur with Hon Kate Doust’s comments that it might have been easier to 
withdraw the bill and start again. The bill deals with serious matters. It makes legal what is otherwise illegal and 
it concerns justice and issues that impinge on people’s rights. Quite rightly, it has been scrutinised very closely 
by this house. I note there were numerous amendments to the bill. 

Hon Kate Doust: There were 181. 

Hon GIZ WATSON: There were almost 200 amendments. That indicates that the bill as it was originally 
drafted was fundamentally flawed, which was the argument put by the Greens (WA). 

Hon Liz Behjat: It just needed a bit of tweaking. 

Hon GIZ WATSON: That is a polite way of putting it! The bill still goes substantially beyond the model law 
that is the basis for this bill. I realise that the states have the power to go beyond those model bills but it is worth 
noting that even with the amendments that have been take on board, the bill goes beyond that. It also still has not 
entirely addressed the recommendations from the Standing Committee on Uniform Legislation and Statutes 
Review, which gave an excellent report on this bill. That committee is to be congratulated for providing a lot of 
the research material that informed the debate in this place, and it is a credit to our committee system that the 
committee did that work and produced some significant evidence to assist with the debate on this bill. 
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We have amended the issue of the oversight body, so that the Corruption and Crime Commission now has that 
role; and, because of that amendment, the bill is now certainly better than it was before. However, the bill still 
deals with, in our view, matters that go beyond the serious matters that the standing committee suggested the bill 
should be limited to. The standing committee indicated that controlled operations should be used judiciously to 
deal with disproportionately serious matters or matters for which normal methods of law enforcement are for a 
particular reason ineffective. I would argue that despite the amendments that we have debated and passed 
through this place, this bill still deals with matters that do not meet that threshold, because they are matters of a 
lesser importance. 
We have also had a very vigorous debate in this place about the impact of the bill on the privileges of 
Parliament. I appreciate that the Attorney General has accommodated some of the concerns raised in that debate. 
But the bill is still not perfect. I think the original proposition to simply delete any reference to the Parliament 
would have been the appropriate and desirable outcome. However, we have arrived at a compromise on that, and 
it is a compromise that again illustrates the important work that the Legislative Council does in drilling into 
important issues, and that calls on us to think as parliamentarians in particular and be aware of the need to 
protect the rights and privileges of this Parliament. 

In summary, the Greens (WA) will still be opposing this bill, for the following reasons. Basically, the bill goes 
beyond the serious matters that we consider are appropriate to be dealt with through covert operations. The bill 
extends into the operation of a range of other departments, such as the Department of Fisheries and the 
Australian Crime Commission, plus other government agencies that function as law enforcement agencies. In 
our view, the bill goes too far in that regard. We would also still fundamentally argue that the powers that this 
bill will refer to WA Police already exist in the Crime and Corruption Commission, and appropriately so, and 
those powers should, therefore, be limited to the operation of that commission in relation to organised crime. The 
bill also still breaches some important human rights principles, such as the right to a fair trial, and the right to 
privacy. So, for those reasons, the Greens will be opposing the bill. 

HON NORMAN MOORE (Mining and Pastoral — Leader of the House) [12.43 pm]: I rise to speak on the 
Criminal Investigation (Covert Powers) Bill 2011, and to say a few words in respect to the comments made by 
Hon Kate Doust. I remind Hon Kate Doust of the State Administrative Tribunal legislation, which came to this 
house and was amended about 240 times, or something like that. There have been occasions in the past when this 
chamber has made many, many amendments to legislation—indeed, I would have thought that is what this 
chamber is for. 

Hon Kate Doust: We are. But perhaps the government could manage its business better. 

Hon NORMAN MOORE: Hon Kate Doust cannot have it both ways. Hon Kate Doust criticises us for agreeing 
to amendments of this magnitude to this bill, and she then criticises us for not doing that in a hurry. If a bill is 
passed through this place and the government does not accept any amendments, as I have seen happen many 
times — 

Hon Kate Doust: Seven months? Do you think that is a reasonable amount of time?  

Hon NORMAN MOORE: — just a minute, please!—the government gets criticised for being a rubber stamp 
organisation and not taking any notice of amendments. On this occasion, we have taken into account issues 
raised by members that were not raised in the other place and that are, indeed, issues of great significance to do 
with parliamentary privilege. We have debated a couple of bills dealing with parliamentary privilege, and that 
has provoked some members to take an interest in this matter when they perhaps have not taken an interest in it 
before. But I think we have seen this house do the job that it is supposed to do—that is, try to make better 
legislation out of the legislation that arrives in this place, no matter what state it is in when it gets here. That is 
our job. So Hon Kate Doust should not criticise the government for accepting amendments that the house agrees 
to, and at the same time criticise the government, when it does not accept amendments, as being a rubber stamp. 
Hon Kate Doust simply cannot have it both ways.  
Hon Kate Doust: You used to do that when you were sitting on this side of the chamber; so look in the mirror!  

Hon NORMAN MOORE: The situation is very simple, if I can get a word in in this speech—I hope I am not 
interjecting on Hon Kate Doust too much. The situation is very simple. We have a complicated bit of legislation 
that involves a number of quite significant principles, and this house has done its job, and it has done it very 
well. Whether the government loves the final outcome does not matter much, because we have accepted—the 
Attorney General has done an extraordinarily good job—the concerns raised by members and have sought to 
address them. We have heard from Giz Watson that she does not agree with all the amendments. She does not 
agree with the bill. She is entitled to do that. At the same time, she does acknowledge that the Attorney General 
has gone a long way towards overcoming and sorting out the issues that she has, quite rightly, raised. So I would 
have thought this is a good example of this house doing its job properly.  
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HON MICHAEL MISCHIN (North Metropolitan — Attorney General) [12.46 pm] — in reply: I will not 
take up too much of the time of the house, but there are a few comments that I think I should make about the 
Criminal Investigation (Covert Powers) Bill 2011. Firstly, I thank the Greens (WA) for their opposition to the 
bill. I have not known the Greens to support any improvement to law enforcement measures for the security of 
the public. I think that if the Greens were to actually support one of our bills, something would be seriously 
wrong with it. So I am comforted by the fact that despite all the attempts to accommodate the concerns of the 
Greens, they are still fundamentally opposed to the bill. I do not understand the comment about denying a fair 
trial. Where that comes from I have absolutely no idea, because this bill has nothing to do with trials and 
criminal process; it has to do with protecting covert operatives under controlled operations, and refining, 
legitimising and regulating covert operations in a way that is accountable. It is true that this bill has had a very 
long gestation. The bill had a rather easy birth in the other place, but in this place it has had some considerable 
challenges and growing pains. But I have to say that I think we have ended up with a far more healthy and robust 
piece of legislation as a result of that.  

I thank members for their contribution to the debate, and for raising the several issues that have been raised in 
the course of the debate, in particular the issue regarding parliamentary privilege, which exposed—quite 
properly—not only the tension between the prerogatives of this place and the other place, but also the need to 
protect operatives under this legislation. I should say that I genuinely believe that the compromise that was 
reached, or rather the formula that was reached and the regime that has been put in place in this bill—which has 
been translated into also the existing Witness Protection (Western Australia) Act 1996, which took a rather 
lackadaisical attitude to the question of parliamentary privilege and seemed to have been passed without much 
attention being given to that issue back more than a decade ago—is a worthy template for the future and 
something that this house may very well bear in mind in future pieces of legislation. 

There was the idea that the bill should have been withdrawn and that we should have started again. What would 
that have achieved? We would have still debated the very issues that have exercised this house over the past 
several months, and we would still have had a long and drawn-out debate because the same issues would have 
arisen. I make mention of the comment about the number of amendments. That is like saying that a legal opinion 
is learned because it consists of 100 pages as opposed to 10, or that this book must be a good book because it is 
this thick as opposed to that thick. A lot of the amendments, it must be pointed out, are consequential 
amendments that were dealt with in tranches because there had been a change to a fundamental part of a 
provision to improve it and to take on board suggestions that had been made and, of course, a number of other 
terms and sections had to be amended accordingly. Simply counting the number of amendments is, with respect, 
an idle exercise.  

In any event some of the amendments, true, were done progressively. The most significant ones related to 
parliamentary privilege, which has exercised this house for a period of days over the past several weeks; a late 
additional issue that needed to be considered and was not something that would have been foreseen by any 
government in the way that this house considered it. Those changes were made, but negotiation and 
consideration was required to strike the formula that has been achieved. Many of the amendments, as I pointed 
out at one stage during the Committee of the Whole, were a consequence of the Western Australia Police now 
refining procedures to implement the operation of the bill and coming across some issues that had been 
overlooked by parliamentary counsel during the drafting process that needed to be addressed, and properly 
addressed, while the bill was before this place. It is in the best traditions of this house that we have gone through 
this debate. Sometimes the debate got rather heated and there were fundamental differences in philosophy over 
some issues. But once again, it proved that in contrast to what happened with the passage of the bill in the other 
place, it is an important part of our parliamentary system to have this house as a house of review on matters of 
such importance. We have ended up, with respect, with a much better piece of legislation.  
I thank members sincerely for their contribution to the debate even though we may have disagreed on aspects of 
it. The Greens disagree with the philosophy of the bill, nonetheless it has been a worthwhile debate. I commend 
the bill to the house.  

Question put and a division taken with the following result — 
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Ayes (28) 

Hon Liz Behjat Hon Wendy Duncan Hon Nick Goiran Hon Simon O’Brien 
Hon Matt Benson-Lidholm Hon Phil Edman Hon Nigel Hallett Hon Ljiljanna Ravlich 
Hon Jim Chown Hon Sue Ellery Hon Col Holt Hon Linda Savage 
Hon Peter Collier Hon Brian Ellis Hon Robyn McSweeney Hon Sally Talbot 
Hon Mia Davies Hon Adele Farina Hon Michael Mischin Hon Ken Travers 
Hon Ed Dermer Hon Jon Ford Hon Norman Moore Hon Max Trenorden 
Hon Kate Doust Hon Philip Gardiner Hon Helen Morton Hon Ken Baston (Teller) 

Noes (3) 

Hon Giz Watson Hon Alison Xamon Hon Robin Chapple (Teller)  

Question thus passed. 

Bill read a third time and returned to the Assembly with amendments. 
 


	CRIMINAL INVESTIGATION (COVERT POWERS) BILL 2011
	Third Reading


